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Now that it appears we have reached an agreement on the form of United Park City 
Mine's Focused Remedial Investigation I Feasibility Study Work Plan ("Work Plan") for the 
Richardson Flat Tailings Site ("Site"), as well as the accompanying Statement of Work ("SOW'),· 
we have turned our attention to your proposed draft Administrative Order on Consent for the 
Focused Remedial Jnvestigation/Feasability Study ("AOC") for the Site. 

Your proposed draft agreement reflected many of the items we previously 
negotiated and as a result, the draft is generally acceptable to United Park City Mines ("United 
Park"). Recognizing that the AOC notice has not been issued, we would, nevertheless, like to 
outline some general concerns. Enclosed herewfth is a back-line version of the AOC reflecting 
our proposed changes to the document to address these concerns. 

t: Section V--Findinqs of Fact. Most of United Park's proposed changes to the 
findings of fact section involve clarifications and additional facts to provide a more balanced 
description of Site conditions. United Park, however, proposes deletion of EPA's discussion of 
the "maximum site concentration levels" outlined in paragraph 9. ·united Park believes that this 
discussion goes beyond what is necessary to establish the basis for. the AOC and the Focused 
RI/FS United Park has agreed tq undertake and is based on questionable data, as discussed in 
great detail in United Park's comments to EPA's proposed listings. Because these findings are 
contrary to United Park's official and public statements, United Park has deleted the specific 
reference to maximum contamination levels for the hazardous substances listed by EPA While 
United Park understands that it is not technically bound by EPA's findings of fact, it also believes 
that such findings must be well-grounded in undisputed facts. , 
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Section VIII--Identification of Consultants. United Park has added more specific 
reference to and identification of the consultants it intends to use during the Focused RifFS 
process. United Park proposes these changes to satisfy the need for yet another deliverable 
and to determine whether EPA has any problems with its consultants. United Park would like 
to know about and work through any objections prior to entering into the AOC. 

0 Section VIII--Work to be Performed. United Park provided additional, detailed 
discussion of the tasks to be performed, as well as more relaxed due dates that United Park is 
more comfortable agreeing to satisfy. United Park requests that EPA formally agree to the 
Work Plan in the AOC. Moreover, the discussion on treatability studies was conformed to the 
SOW and Work Plan. United Park also would like to provide for the formal dispute resolution 
process to apply to EPA's comments on its deliverables. 

Section XIX--Stipulated Penalties. United Park wanted to make it clear in the 
AOC that despite the stipulated penalties section, the agency, in its sole discretion, has the 
ability to impose a lesser penalty. Moreover, in light of its current financial condition, United 
Park is not comfortable agreeing to the levels of penalties set forth in your draft and has 
proposed reducing the same as indicated. 

Section XXI--Past Costs. United Park's recent change in corporate policy and 
its current willingness to undertake the Focused RifFS under a formal AOC do not change its 
position regarding EPA's past costs incurred in attempting unsuccessfully to list the Site on 
the NPL. The Company's position on this issue is well documented. United Park is also 
aware that if the issue of past costs is not resolved as between the company and EPA, it may 
come back into play at a later stage of this project. United Park believes that we must come 
to an agreement on a final settlement and resolution of EPA's past response costs associated . 
with the Site (see paragraph 86). At the same time, United Park is willing to agree to 
reimburse EPA's reasonable future oversight and response costs from the date of the AOC 
forward (see paragraphs 80-85). United Park also notes that at least two additional PRPs, 
ASARCO and Atlantic Richfield Company, have yet to resolve their liability with the United 
States and may therefore be subject to claims for past EPA response costs. 

Section XXVI--Financial Assurance. While United Park does have the financial 
resources to perform the Focused RI/FS work, United Park is nonetheless a smalrcompany 
with significant assets but limited cash flow and liquid assets. As a result, it would be 
unreasonably disruptive to United Park's operations to require it to undertake a financial 
instrument or letter of credit to EPA to secure its performance under the AOC. According to 
Revisions to the Interim Guidance on PRP Participation (OSWER Directive #9835.2A), EPA 
has discretion, on a case-by-case basis, to determine what,. if anything, a PRP must do to 
establish its financial qualifications. While United Park does have significant land holdings 
and other non-cash assets to establish that it has adequate resources to conduct and 
complete the Focused RI/FS activities in a timely manner, it lacks sufficient liquid resources to 
post a financial instrument to cover all anticipated costs·, oversight expenses, plus a margin, 
without unreasonably interfering with its day-to-day operations. It is clearly in everyone's best 
interest that United Park remain a viable and financially sound entity so that it has the ability to 
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address the Site as well as other properties that have environmental concerns. As a result, 
United Park requests that EPA agree to forego the requirement of financial instrument and 
instead· use some other method to verify United Park's financial capability to complete th~ 
Focused RifFS project. United Park notes that both under CERCLA and the AOC, EPA still 
has the right to complete any unfinished work and recover costs from United Park. Therefore, 
United Park believes that EPA's rights are adequately protected. 

Section XIX--Contribution Protection . 

Finally, United Park has added a new sectior) discussing the fact that the 
company will be entitled to contribution protection under CERCLA for matters addressed in 
the AOC. This addition of this provision will help United Park evaluate one of the statutory 
benefits of entering into the AOC. 

Please contact me to discuss these matter in more detail. We hope to wrap 
this project up and get started on field work as soon as possible. 

KRM/tms 

cc: Kerry Gee 
Hank Rothwell 

Very truly yours. 
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acceptable , and identifies any limitations 
to the use must be submitted to EPA within 
15 days of port containing the data. 

atives, and 
s represent 

tivities. 

to Responde .·'""''''''='·'''''-
·efforts sha 

orming 
integrate t , 
reports and,.:, 
indemnify t ;.:.:: 
Order. Res~~·.· •• ~, .. 
attorney feeS incurrPnooon' 
Respondent pursuant 

XV. 

51. Documents 

off-site area that is to be used for 
the RI/FS, is owned in whole or in 
bound by this Consent Order, 

best efforts to obtain, Site 
r(s) within sixty (60) 

Such agreements sha. '·' 
''· and oversight offici i •' · 

its author 
that Re 

Consent 
• .··. ring 
· :: ncurred 

•,'.· 11 

the 

and other correspondence which muse\·.?: 
s, disapprovals, 

der this Consent , 
ttilfhd£eteipt requested, to Order, shall be sent by certified mai , 

the following addressees or to any other 
Respondent and EPA designate in writing: 

s which the 

(a) Three copies of documents to be submitted to EPA should 
be sent to:. 



EPA and 

(b) 
sent 

52. 

Jim Chrisciansen, Richardson Flat Tailings Project 
Coordinator, 
Superfund Remedial Section, 8EPR-SR 
US EPA, Region VIII, 
999 18~ Denver, CO, 80202-2466. 

tted to the Respondent should be 
f copies]: 

Code] . 

ective date of this Consent Order, 
designate their own Project 

inator shall be responsible for 
f this Consent Order. · To the maximum 

etween the Respondent and EPA shall 
.. by mail, with copies to 

·······==>· pondent may respective 
not limited to, 

55. 
its oversight 
section 104(a) 
assistant may observe 
but is not authorized 

56. Respondent shall compl 
applicable when performing the RI/ No 
permit shall be required for any portion o 
entirely on-site, including studies, where 
and carried out in compliance with section 

XVII. RECORD PRESERVATION 

at 

Order 

assist in 
s required by 

The oversight 
absence of EPA, 

that are 
tate, or federal 

ction conducted 
selected 



57. All records and documents in EPA's and Respondent's 
possession that relate in any way to the Site shall be preserved 
during the conduct of this-Consent 'Order and for a minimum of 10 
years after commencement of construction of any remedial action. 
The Respondent shall a · and retain copies of all documents that 
relate to the Site the possession of its employees, 
agents, accountants,_ .• , or attorneys. After thi~ 10 year 
period, the Res · . fy EPA at least 90 days before the 
documents are s troyed. If EPA requests that the 
docum~nts be s t shall, at no cost to EPA, give EPA 
the documents nts. 

XIX. 

(ning activities or deliverables 
.~ , excluding the baseline.risk 
-~ solution has been expressly provided 
ows.: If the Respondent objects t6 

.\ :. em~nt made pursuant to this 
· ··· ··· PA' s Project Coordina .. : 

of receipt of "the .. ,/:: 
written ob .. ··· 

perform 
ule set 

60. For each day s to complete a 
deliverable in a timely manner e a deliverable of 
acceptable quality, or otherwise in accordance with 
the requirements of this Consent Order, Re shall be liable 
for stipulated penalties. Penalties begin rue on the day that 
performance is due or a violation occurs, a tend through the 
period of correction. Where a revised submiss on by Respondent is 
required, stipulated penalties shall continue to accrue until a 
satisfactory deliverable is produced. EPA will provide written 
notice for violations that are not based on timeliness; nevertheless, 



penalties shall accrue from the day a violation commences. Payment 
shall be due within 30 days of receipt of a demand letter from EPA. 

61. Respondent 
which shall begin to a 
rate established by 
Section 3717. Respo 
percent, to be ass 
percent--. per 
not 'paid in 

62. 
certified or 
·superfund." 
p;:: rt ~/ m;:; ki nq,}Ji~i:\{4.'!\ 
08-~!4, <:<nd 
to: 

VJi.1~e t.ra.nsfel~S 

63. I>.t the 
notice that 

shall pay interest on the unpaid balance, 
at the end of the 30-day period, at the 

nt of Treasury pursuant to 30 U.S.C. 
further pay a handling charge of 1 

of each 31 day period, and a 6 
to be assessed if the penalty is 
ter it is due. 

all payments by forwarding a 
payable to ''EPI>. Hazardous Substance 

erence the name and address of the 
' ' 

the EPA Region and SSID NUMBER 
for this action, and shall be sent 

in Nevl York. 

ty shall send 

Enforcement Speci~l 
U.S. E:nvironment,:ll 
STE 500 (8ENF-T) 
999 18tt. Street 
Denver, CO 80202-2466 

64. For the·following major deliverables, stipulated 
penalties shall accrue in the amount of $1,000 per day, per 



violation, for the first seven days of noncompliance; $3,000 per day, 
per violation, for the Btn through 14th day of noncompliance; $5,000 
per day, per violation, for the 15th·day through the 30th day; and 
$25,000 per day per violation for· all violations lasting beyond 30 
days. ···=·· 

1) 

2) 

3) 

4) 

5) 

7) 

An original 

An 

An 
if 

An 

~gJ:iiB'~all accrue 
st week of 

through 1 
for the 1 

:': 000 per day 

66. For the 
shall accrue in the 
first week of noncompli 
through 14th day of noncompli 
the 15th day through the 30th y; 
for all violations lasting beyond 

sampling and analysis plan. 

remedial investigation report. 

treatability testing work plan, 

treatability study sampling and 

feasibility study report. 

d comparative 

ated penalties 
ation, for the 

ation, for the 8th 
per violation, for 

day, per violation, 

67. Respondent may dispute EPA's r'. o the stated amount 
of penalties by invoking the dispute resolu~j~. procedures under 
Section XVIII herein. Penalties shall accrue ·· t need not be paid 
during the .dispute resolution period. If Respondent does not prevail 
upon resolution, all penalties shall be due to EPA within 30 days of 
resolution of the dispute. If Respondent prevails upon resolution, 



no penalties shall be paid. 

68. In the event that EPA provides for corrections to be 
reflected in the next deliverable and does not require re-submission 
of that deliverable, s ' ated penalties for that interim 
deliverable shall ce crue on the date of such decision by 
EPA. 

69. 
from pursuing 
EPA because of 
Order, includi I4:C::':'·P:~=:~=
RI/FS by EPA. 
Respondent's ~:;;;-:;;:::l:;:::r': 

Order. 

increased c 
Consent Or'd 
such work. 

_on time, 
s no later 

le. If Re 
to EPA aft 

ties provisions do not preclude EPA 
r sanctions which are available to 
ilure to comply with this Consent 

conduct of all or part of the 
penalties does not alter 
performance under this Consent 

major or interim deliverable 
good faith efforts to pr 
dar month from the due d 

any major or interim 
PA may not attempt t_ · 

72. If any e may delay the 
performance of any_obl .. r, whether or 
not caused by a force _::'('''::· ''' 11 notify by 
telephone the Remedial Projec · or her absence, the 
Director, within 48 hours of when knew or shbuld have 
known that the event might cause a ay. five business days 
thereafter, Respondent shall provide in wr reasons for the 
delay; the anticipated duration of the dela actions taken or to 
be taken to prevent or minimize the delay; ' edule for 
implementation of any measures to be taken to mitigate the effect of 
the delay; and ·a statement as to whether, in the opinion of 
Respondent, such event may cause or contribute to an endangerment to 



public health, welfare or the enviro~ent. Respondent shall exercise 
best efforts to avoid or minimize any delay arid any effects of a 
delay. Failure to comply with the above requirements shall preclude 
Respondent from asserting any claim of force majeure. 

73. 
attributable 
obligations under t~ 
the force majeure ... ::::;:· 
parties, purs ·•··•·•··•·· 
period of time 
by the force 
of the obliga 
not, of itse 
obligation. 

Respondent s 
amount of $ 
Letter date 

Responden 
ject to the 
I of this 

at the rate o 
Superfund under 
incurred by the 
the Site from 

77. Respondent 
or cashier's check made 
:::uperfund." Each check 

delay or anticipated delay is 
he time for performance of the 
der that are directly affected by 
extended by agreement of the 

of this Consent Order, for a 
ctual duration of the delay caused 
tension of the time for performance 

ed by the force majeure,event shall 
or performance of any subsequent 

g~t:~gree that the delay or anticipated 
d y a force majeure event, or does 

th of the extension, the i 
'on procedures set fort 

any such proceeding 
shall have 

a certified 

party ITtaking payment, the sJ.t.e name, 
08···9·1, and the r.~PA docket number for 
to: 1 



1·1ellon Bank 
EPA H.egion VIII 
Attn: Superfund Accounting 
Post Office Box 360859 
Pittsbur 

15259 

in writing or by wire 
transfer 

Wire r~eserve Bank in 

shall 
of all 

response co U.S. 
Government y include, 
but are not rnment in 
overseeing Respondent nts of this 
Consent Order and act nt as part of 
the RI/FS and communit ts incurred while 
obtaining access. Cost indirect costs, 
including, but not limited ts of EPA personnel 
and associated indirect costs, cooperative 
agreement costs, compliance monitor the collection and 
analysis of split samples, inspection of RI(: .. : ivities, Site 
visits, discussions regarding disputes that"'F:: ise as a result of 
this Consent Order, review and approval or ·· 1 of reports, 
costs of performing baseline risk assessment,~* 6osts of redoing 
any of Respondent's tasks. Any necessary summaries, including, but 
not limited to EPA's certified Agency Financial Management Systems 
summary data (SPUR Reports), or such other summary as certified by 



EPA, shall serve as basis for payment demands. 

81. Respondent shall, within 30 days of receipt of each 
accounting, remit a certified or cashier's check for the amount of 
those costs. Interest.·!i··, 11 accrue from the later of: the date 
payment of a specifi is demanded in writing; or the date of 
the expenditure. ate is the rate of interest on 
investments forth stances Superfund in section 107(a) 
of CERCLA. 

82. 
o.r· c<::.shie.r·' s 
Superfund." 
party making 
08-94, :::nd 
to: 

Wire transfers must 

83. F.t the 
notice that 

payment by forwarding a certified 
"EPA Hazardous Substance 

renee the name and·address of the 
the EPA Region and SSID NUMBER 

action, and shall be sent 

in New ·York. 

send 

[~nforcement lat Tailings Site 

U.S. Environm~!~tal 
S'i'E: 500 (8E:NE'···'I') 
999 18t.h Street 
Denver, CO 80202-2466 

on Agency 

·84. Copies of the transmittal letter and check should be 
sent simultaneously to the EPA Project Coordinator. 



85. Respondent agrees to limit any disputes concerning costs 
to accounting errors and the inclusion of costs outside the scope of 
this Consent Order. Respondent shall ~dentify ~ny contested costs 
and the basis of its ion. All undisputed costs shall be 
remitted by Responde rdance with the schedule set forth 
above. Disputed cos .. · ::.:::::.: .. paid by Respondent into an escrow 
a·ccount while the ··· ·:··::: ing. Respondent bears the burden of 
establishing an EP ·····•·•• or the inclusion of costs 
outside the 

XXIII. 

86. 
Respondent 
costs incl 
Site that 

ement requi 
ed penalti 

and to see. 
9 

work pj~p:po 
Respondent 
actions tak 
removals, oth 
this Site, 
CERCLA. 

·.s AND REIMBURSEMENT OF OTHER COSTS 

.:::.i!:i·!!!i!;:;!:!:!.:::::i t to bring an action against the 
··· ···)·':CERCLA for recovery of all response 
·~, incurre~ by the United States at the 

the Respondent, any costs incurred in 
I/FS or any part thereof, and. 
·· States in connection with 

at this site. 

response 
arding 
action of 

21(c) of 

90. By signing ·this ···king actions under 
this Consent Order,' the Respondent :·:::······s not/{ ·· arily agree with 
EPA's Findings of Fact and Conclusion·s of :·:::::::: .. · rthermore, the 
participation of the Respondent. in this Co ··:::::·:::: :: ... :·•' rder shall not be 
considered an admission of liability and is .. · admissible in 
evidence against the Respondent in any judicia or administrative 
proceeding other than a proceeding by the United States, including 
EPA, to· enforce this Consent Order or a jud~ment relating to it. 
Respondent retains its rights to assert claims against other 



potentially responsible parties at the Site. However,· the Respondent 
agrees not to contest the validity or terms of this Consent Order, or 
the procedures underlying or relating to it in any action brought by 
the United States, incl~ding EPA, to enforce its terms. 

91. 
any right to seek 
Respondent also 
or 112 of CE 
decision on pr 

OTHER CLAIMS 

Consent Order, Respondent waives 
r section 106(b) of CERCLA. 

o p~esent a claim under section 111 
der does not constitute any 

under section 111(a) (2) of 
all other statutory and common law CERCLA. Res 

claims again 
countercla 

... ~ not limited to, contribution and 
==·.=:===·=<·==····=·=ising out of conduct of the RI/FS. 

ing in 
)i ·rom any cla .. 

shall constitute or be construed 
of action or demand in law or 

...... ":1=""'==~. ;~_.~,_·====·t: any per so ""'=·::::····::::·:='=:lF''ol::"..-Tn 
·.:,:.not a signa 

rship, subsidiary or 
ent Ord~r for any liab 

93. 

XXVI. 

94. 

and oh or 
thereafter, 
account suf 
required under .. 
calendar year quarter). 

95. If at any 
or trust account is insuffici 
obligations under the Consent 
Respondent shall provide written no e 
the net worth of the financial instrument 
insufficient. The ~ritten notice shall de 
instrument or trust account is funded 
actions have been or will be taken to 
or trust account adequately. 

way to the ge 
elease, or 

~~-~,,~~==~ ~. t s f 0 

quarter 
or trust 

ties 

nancial instrument 
:::;::=:== rk and other 

ng quarter, 
in 7 days after 

" account becomes 
;why the financial 
ntly and explain what 

financial instrument 

96. (a) Prior to commencement of any work under this 



Consent Order, Respondent shall secure, and shall maintain in force 
for the duration of this Consent Order, and for two years after the 
completion of all activities required by this Consent Order, 
Comprehensive General Liability .( "CGL") and automobile insurance, 
with limits of $ 1.0 · dollars, combined single limit, naming 
as insured the Unite The CGL insurance shall include 
Contractual Liabilit the amount of $1.0 million per 
occurrence, and Insurance in the amount of $2 
million per 

for the 
completion 
following: 

so secure, and maintain in force 
r and for two years after the 

,::p~qp~red by this Consent Order the 

and Omissions Insurance in the 
per occurrence. 

(c) For 

· :::;;:: .. :~~: ~~1 s~;~i.·,::::: 
<:£:/ ~l'l·r ployer' s li . · 

<===:::~,.·=~=""==~'~an ce for 

Order, and 
date of this 
certificates 

amount o 
nee, covering as appro 

professional liabi 

is Consent 
effective 

EPA 

or 

97. 
Consent Order, Respo 
insurance has been obtained 

under this 
required 

98. The Respohdent agrees the United 
States Government, its agencies, depa'rtmen ::.. ts, and. employees 
harmless from any and all claims or causes ::::::=;··ion arising from or 
on account of acts or omissions of Responde ·· s employees, agents, 
servants, receivers, successors, or assignees, or any persons 

.including, but not limited to, firms, corporations, subsidiaries and 
contractors, in carrying out activities under this Consent Order. 
The United States Government or any agency or authorized 



representative thereof shall not be held as a party to any contract 
entered into by Respondent in carrying out activities under this 
Consent Order. 

XXVII. 

99. 
date it 

100. 
of EPA and Respo 
Coordinators do 
Consent Order. 

in or a 
complete." 
official 
business 

DATE AND SUBSEQUENT MODIFICATION 

this Consent Order shall be the 

y be amended by mutual agreement 
shall be in writing. Project 

rity to sign amendments to the 

, guidance, suggestions, or comments 
, specifications, schedules, and any 
Respondent will be construed as 

ligation to obtain such formal 
nsent Order. Any deliver 

r than progress repor 
required by this C 

nto this Con 

.==·=·· n contained 
-:=:==-·and 
sible 

BY: 
~~--~~~--~--~----------------~+++F.----Dale Vodehna , D1rector 
Superfund Remedial Response Program 
Office of 8cosystem Protection and Reme 
U.S. Environmental Protection Agency, Re 


